G.  CLARENCE  CHURCHILL  and  others, 
Plaintiffs  in  Eeeoe, 


THE  CITY  OF  UTICA, 


Defendant  in  Eeeoe 
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ARGUMENT  OF  WM.  M.  EVARTS. 


May  it  please  the  Court  : 

I  cannot  think  that  the  learned  counsel,  on  the  one  side  or 
the  other,  who  have  addressed  the  Court  in  this  discussion, 
which  it  is  permitted  to  me  now  to  close,  have  at  all  over-rated 
the  importance  of  the  subject  presented  to  your  Honors.  As  a 
pecuniary  interest,  it  is  probably  as  large  as  ever  came  under 
your  cognizance  ;  larger  than,  in  the  course  of  jurispru¬ 
dence,  HAS  EVER  BEEN  SUBMITTED  TO  ANY  OTHER  COURT  ;  for, 
if  looked  at  only  in  the  measure  of  an  annual  tax  to  be  laid  by 
the  various  States  upon  the  whole  mass  of  the  property  of  these 
national  banks,  it  comes  to  an  enormous  value ;  and,  regarded 
as  a  rule,  not  for  a  year,  but  for  the  continual  course  of  taxa¬ 
tion,  the  proportions  swell  to  still  larger  dimensions.  So,  too, 
in  the  extent  of  the  application  of  your  rule  to  be  laid  down  in 
this  case,  which,  though  coming  from  the  State  of  New  York, 
yet,  since  that  State  is  under  the  Constitution  and  under  the 
laws  of  the  United  States,  must  be  substantially  of  the  same 
character  and  have  the  same  effects  in  all  the  States  of  the 
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Union,  the  magnitude  of  the  interests  is  again  presented  as  most 
serious. 

But  while  I  thus  agree  in  the  gravity  of  the  issues  from  the 
pecuniary  interests  at  stake,  I  must  think  that  some  of  the 
topics,  insisted  upon  by  our  learned  opponents  as  great  elements 
in  the  importance  of  this  question,  were  misconceived.  The 
question  whether  such  a  great  mass  of  property  should  be  with¬ 
drawn  from  the  funds  accessible  to  the  taxation  of  the  States, 
which  presented  itself  to  the  learned  court  that  decided  this 
cause  in  the  State  of  New  York,  so  that,  somewhat  beyond  the 
bounds  of  ordinary  judicial  decorum,  the  learned  Judge  spoke  of 
of  it  as  “  frightful,”  and  which,  in  the  arguments  of  my  learned 
opponents,  has  been  brought  to  your  notice  in  various  tones  of 
alarm  and  lament,  is  really  not  a  topic  for  insisting  upon  the 
importance  of  this  question.  Whatever  there  is  to  disturb  the 
equanimity  of  a  court  in  that  subject  has  already  been  disposed 
of  by  your  Honors  in  the  previous  decisions  ;  which  have  with¬ 
drawn  absolutely,  and  under  any  form  of  property  or  ownership, 
the  securities  of  the  Federal  Government  known  as  the  public 
debt.  This  matter  of  the  three  or  four  hundred  millions  of  bank 
stock,  which  we  are  considering,  is  not  the  cause  or  the  occasion 
of  the  subtraction  of  these  funds  from  State  taxation.  It  is  as 
investments  in  the  securities  of  the  Federal  Government,  that 
these  stocks  are  presented  to  your  Honors  as  entitled  to  the  im¬ 
munity  which  belongs  to  these  securities  ;  and  it  is  under  deci¬ 
sions  of  this  Court,  which  have  made  $3,000,000,000  of  Federal 
debt  not  subject  to  State  taxation,  that  this  derangement  of  the 
funds,  of  the  property,  which,  on  one  side  or  the  other,  is  to  bear 
the  burdens  of  our  double  government,  is  effected. 

For  the  like  reason,  there  is  as  little  foundation,  on  an  accu¬ 
rate  attention  to  the  subject,  for  the  suggestion  of  the  impro¬ 
priety  of  the  want  of  uniformity  which  would  be  produced 
among  citizens  and  in  respect  to  property,  if  these  investments, 
these  bank  capitals,  these  bank  operations,  should  be  withdrawn 
from  the  whole  support  of  the  State  Governments  under  which 
they  are  protected  in  common  with  the  whole  mass  of  property 
of  the  same  description,  that  is,  the  mass  of  personal  property, 
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and  for  the  statement  that  this  gives  great  magnitude  to  the  in¬ 
terests  presented  to  you  ;  as  if  it  were  a  question  whether  this 
mass  of  property,  now  before  you,  should  escape  taxation  or 
not.  That  is  not  the  question.  It  has  been  suggested  to  you 
already  by  my  learned  associates  that,  under  the  taxation  of  the 
National  Government,  as  prescribed  in  the  frame  and  as  a  part 
of  the  bill  creating  these  banks,  they  are  made  to  pay,  in  the 
support  of  our  common  burdens,  a  very  large  measure  of  taxa¬ 
tion,  amounting  from  two  and  a  half  to  three  per  cent,  in  the 
average  upon  their  whole  capital,  and  that  they  thus  pay  from 
ten  to  twelve  millions  of  dollars  annually  towards  the  support 
of  the  Federal  Government. 

At  a  time  when  practically  we  paid  no  taxes  to  the  Federal 
Government,  and  the  States  had,  undisturbed,  the  whole  area 
of  the  real  and  personal  property  of  the  citizens  of  the  United 
States  by  which  to  support  their  own  institutions,  a  subtraction 
from  the  State  Governments  of  a  fund  of  taxation  was  equiva¬ 
lent  to  a  withdrawal  of  it  from  contribution  to  the  public  bur¬ 
dens  in  any  direct  form.  But  now  that  we  bear  the  burdens 
of  taxation  in  our  property  in  support  of  both  the  Federal 
Government  and  our  State  Governments,  it  is  apparent  that 
the  suggestion,  that  the  withdrawal  of  property  from  the  legit¬ 
imate  exercise  of  the  power  of  taxation  by  the  States  is  relieving 
it  from  the  payment  of  taxes,  no  longer  has  support  in  the  fact. 
It  becomes,  therefore,  as  respects  the  burdens  which  the  citizens 
of  the  United  States  and  the  citizens  of  the  States,  both  being 
the  same  persons,  are  to  bear,  a  question  merely  of  the  prudence, 
wisdom,  and  policy  of  the  adjustment  of  taxes  ;  for  just  so  far 
as  these  banks  contribute  to  Federal  taxation,  just  so  far  they 
relieve  all  the  other  property  of  the  citizens  of  the  different 
States  from  their  contributions  to  the  burden  of  Federal  taxa¬ 
tion.  If  it  be  true  that  they  no  longer  are  computed  in  the 
mass  of  property  that  shares  the  burdens  of  State  taxation, 
nevertheless  the  citizens  of  the  States,  in  their  other  property, 
feel  the  contribution  of  these  national  banks  to  the  needs  of  the 
National  Government,  just  as  distinctly  and  just  as  directly  as 
they  would,  if  they  contributed  to  the  support  of  the  State  Gov¬ 
ernments. 
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We  ure,  therefore,  relieved  from  both  of  these  elements  of 
difficulty  and  these  disturbances  in  respect  to  the  judgment  of 
the  court,  so  loudly  insisted  upon.  If  the  present  rate  of  tax¬ 
ation  does  not  exact  from  this  kind  of  property  its  full  share  of 
the  burdens  which  it  should  be  called  upon  to  bear,  then  the 
Federal  Government,  the  common  master  of  all  of  these  insti¬ 
tutions  in  all  portions  of  the  country,  acting  in  the  general  in¬ 
terest,  but  regarding  also  the  private  interest  of  the  citizens  of 
all  the  States,  may  increase  the  taxation  ;  so  that,  instead  of 
contributing  ten  or  twelve  millions  of  dollars  as  they  now  do, 
by  enlarged  rates  they  may  be  made  to  contribute  twenty  or 
twenty-four  millions  of  dollars.  That  is  wholly  a  question  of 
policy  and  wisdom  in  the  taxing  power. 

Your  Honors  will  thus  see  that  all  these  considerations  really 
do  not  touch  the  burdens  of  the  citizens,  but  only  the  quest  ion 
what,  in  the  complex  system  of  our  government,  which  now  is 
required,  both  in  its  general  control  and  in  its  separate  State 
jurisdiction,  to  demand  taxes  from  the*  citizens,  is  the  proper 
and  beneficial  adjustment  for  us,  in  our  capacity  of  citizens  of 
the  State  and  citizens  of  the  United  States. 

Nor  am  I  at  all  disposed  to  dissemble  or  disguise  the  diffi¬ 
culties  of  the  discussion.  If  they  seem  to  me  less  formidable 
than  the  zeal  and  ability  of  my  learned  opponents,  in  the  in¬ 
terest  of  their  clients,  have  represented  in  urging  them  upon  the 
Court,  yet  the  respect  due  to  the  unanimous,  adverse  opinion  of 
the  highest  court  of  the  State  of  New  York,  expressed  in  the 
judgment  of  one  of  the  most  distinguished  Judges  that  the  State 
has  produced,  who  now,  by  voluntary  retirement,  has  closed  one 
of  the  most  honorable  judicial  careers  that  our  history  can  show  ; 
the  great  dictum  (as  it  is  called)  of  Chief  J ustice  Marshall,  and 
the  carefully  weighed  opinion  of  Mr.  Webster,  speaking  always 
as  one  having  authority,  would  admonish  me  of  the  rashness  of 
my  judgment.  After  all  the  difficulties,  I  apprehend  that  a 
thorough  examination  of  the  case  will  show,  that,  though  the 
question  comes  here  under  the  appellate  jurisdiction  of  this 
Court,  under  the  25th  section  of  the  Judiciary  Act,  and  though 
the  subjects  of  discussion  here,  and  the  decision  appealed  from 
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and  to  be  reviewed  here,  do  touch  the  construction  of  the  Con¬ 
stitution  and  the  laws  of  the  United  States,  and  the  great  con¬ 
stitutional  conflict  between  the  powers  of  the  General  Govern¬ 
ment  on  the  one  hand,  and  the  rights  and  jurisdiction  of  the 
States  on  the  other  hand,  yet  all  these  questions,  belonging  to 
that  high  region  of  jurisprudence,  have  been  really  disposed 
of  by  the  previous  judgments  of  this  Court  ;  and  the  limit  of 
the  discussion,  which,  on  the  presentation  of  the  case  and  your 
Honors'  scrutiny  of  it,  will  prove  to  be  needed  for  its  determina¬ 
tion,  will  be  found  to  fall  quite  short  of  this  elevated  region,  and 
really  will  turn  upon  questions  of  corporation  law,  as  to  what  the 
relations  of  shareholders  are,  in  the  just  idea  of  the  constitution 
of  a  corporation,  to  the  property  and  franchise,  which,  as  an 
aggregate,  are  undoubtedly  represented  by  the  corporation  itself. 
Since,  then,  it  turns  upon  this  question,  what  the  relations  of 
shareholders  are  to  the  property  and  franchise  of  a  corporation, 
I  shall  consider  whether  or  not  the  previous  decisions  of  this 
Court  have  disposed  of  the  question  already,  by  its  adjudica¬ 
tions  on  the  capital  and  the  franchises  of  corporations  ;  or 
whether,  not  having  thus  been  absolutely  covered  by  the  previ¬ 
ous  decisions,  the  relation  of  shareholders  to  a  corporation  is 
such  as  to  require  their  inclusion  within  the  principles  that  this 
Court  has  already  laid  down,  in  regard  to  the  aggregate  property 
and  franchise  ;  or,  if  this  is  not  the  case,  whether  a  discrimi¬ 
nation  can  be  made,  which  shall  find  a  place  for  it  as  new  and 
separate  property  in  the  hands  of  shareholders,  to  be  unaffected 
by  the  rules  established  in  reference  to  the  aggregate  property. 

Now,  if  the  Court  please,  I  have  but  a  word  to  say  in  regard 
to  the  particular  circumstances  of  the  case  in  which  I  especially 
speak  ;  for  the  question  to  be  discussed  in  it  is  the  same  as  in 
the  other  cases,  and  is  substantially  the  same  question,  I  im¬ 
agine,  that  must  come  up  from  the  different  States,  whenever 
attempts  shall  be  made  to  exercise  the  right  of  State  taxation 
on  this  subject  matter. 

This  Bank  of  Utica  was  constituted  as  a  National  Bank 
under  the  Act  of  1863,  and  its  capital  was  wholly  invested  in 
public  securities  of  the  United  States  that  were  issued  before 
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the  1st  day  of  June,  1864, — a  date  only  important,  since  it  dis¬ 
tinguishes  those  securities  as  being  previous  to  the  Banking 
Act  of  1864  ;  in  which  latter  Banking  Act,  for  the  first  time, 
appears  the  clause  cited  from  the  41st  section,  which  gives  a  li¬ 
cense  or  permission  for  the  taxation  of  shares.  Whatever,  then, 
there  may  he  in  any  differences  in  this  respect,  as  has  been 
hinted  at  in  the  judgment  of  the  Court  below,  this  Bank  occu¬ 
pies  the  most  favorable  position  ;  for  its  securities  were  taken  by 
it,  as  investments,  while  there  was  the  open  and  general  pledge 
of  the  public  faith,  that  they,  protected  by  the  National  arm, 
were  wholly  free  from  State  taxation.  And  the  bank,  organizing 
and  acquiring  these  securities  under  such  circumstances,  if  there 
be  much  for  judicial  consideration  in  what  has  been  adverted  to 
more  or  less  in  the  argument,  (to  wit,  the  question  of  a  breach 
of  faith  in  the  Government,  in  allowing  taxation  by  permission 
of  section  41  of  the  Act  of  1864,)  is  within  the  most  favorable 
consideration  in  that  respect.  But,  I  confess,  I  cannot  see  that 
the  correction  of  the  alleged  breach  of  faith  on  the  part  of  the 
Government,  if  it  has  been  shown  in  any  degree — I  do  not 
think  it  has  been — could  be  made  by  a  judicial  determination 
of  this  Court.  Undoubtedly  we  do  press  it,  and  properly,  as  an 
argument  of  much  force,  tending  to  the  proper  construction  of 
section  41  and  the  license  there  given,  that,  in  the  view  contend¬ 
ed  for  by  our  learned  opponents,  a  breach  of  faith  might  be 
involved  ;  whereas,  in  the  construction  which  we  suppose  it 
properly  bears,  no  such  imputation  is  admissible. 

If  the  Court  please,  this  plaintiff  in  error,  owning  fifty 
shares  in  this  bank,  of  the  par  value  of  §5,000,  has  been  rated 
thereon  as  a  tax-payer  under  the  laws  of  the  State  of  New  York  ; 
and  is  compelled  thus  far,  by  the  judgment  of  the  Courts  of  our 
State,  and,  unless  your  Honors  shall  reverse  their  decision,  will 
be  finally  compelled  to  pay  a  tax,  at  whatever  the  rate  of  taxa¬ 
tion  is  in  the  local  community  where  this  bank  is  placed,  upon 
the  par  value  of  those  shares.  All  the  other  stockholders  are 
exposed  to  the  same  application  of  law  ;  and,  under  this  decision, 
the  united  stockholders  are  to  pay  a  rate  of  taxation  under 
the  jurisdiction  of  the  State,  upon  what  is  equivalent,  in  their 


shares  taken  together,  to  the  capital  of  the  hank.  In  other 
words,  §200,000  being  the  capital  of  this  hank,™ a  National 
Bank — and  being  wholly  invested  in  Federal  securities,  that 
capital  is,  by  the  form  of  assessing  and  collecting  a  due  propor¬ 
tion  of  the  tax  on  it  from  each  shareholder,  made  to  produce  to 
the  State  of  New  York  precisely  the  same  amount  of  taxation,  as 
if  the  same  rate  had  been  laid  upon  the  capital  of  the  hank  ; 
and  it  is  made  to  affect  the  actual  beneficial  value  of  the  shares, 
and  the  receipts  and  profits  of  the  shareholders,  precisely  in  the 
same  manner,  and  to  the  same  effect  and  measure,  as  if  the  tax 
had  been  laid  upon  the  aggregate  capital.  I  think,  in  the  whole 
course  of  this  discussion,  vour  Honors  have  not  heard  from  our 
learned  opponents  any  contradiction  of  that  proposition  :  that 
this  form  and  manner  of  taxation  produces,  as  its  fruit  to  the 
State,  precisely  the  same  amount,  as  the  same  rate  of  taxation 
upon  the  aggregate  capital  in  the  hands  of  the  bank  ;  and  that 
it  produces  the  same  effect  in  diminishing  the  value  of  the  cap¬ 
ital  stock,  by  diminishing  the  profits  of  that  capital  stock,  laid 
in  the  form  now  proposed,  that  it  would  produce,  if  it  were  laid 
upon  the  aggregate  capital,  and  upon  the  corporation  as  the  tax¬ 
able  person. 

These  matters  of  fact  being  thus  clearly  ascertained,  free 
from  dispute,  we  need  next  to  look  accurately  and  attentively 
to  what  are  the  premises  concerning  the  taxability  of  the  cor¬ 
porations  themselves,  having  their  capital  in  such  investments  ; 
from  which  we  are  to  start  upon  the  only  inquiry  left  for  discus¬ 
sion  in  this  Court,  whether  the  stock,  as  an  aggregate,  and  the 
franchise,  as  a  part  of  the  value  in  the  hands  of  the  corporation, 
and  the  corporation,  as  a  person  subject  to  taxation,  being  ex¬ 
empt  from  this  tax,  this  rate,  this  payment  to  the  State  of  New 
York,  the  shareholders  are  subject  to  all  from  which  the  corpo¬ 
ration  itself  is  free. 

I  think  that,  on  the  second  page  of  my  brief,  I  have  accu¬ 
rately  stated  the  result  of  the  determinations  of  this  Court,  both 
on  this  topic,  as  it  relates  to  the  investment  in  United  States 
securities,  and  to  the  corporation,  as  a  national  institution  within 
the  protection  of  the  Constitution,  operating  as  an  agency  and 
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means  employed  by  the  Government  ;  and  I  say  that  it  is  set¬ 
tled  by  adjudged  cases  in  this  Court,  that  no  tax  can  be  imposed, 
by  the  laws  or  authority  of  a  State,  upon  the  securities  in  which 
the  capital  of  this  bank  was  invested,  nor  upon  any  person  or 
corporation  standing  in  the  relation  of  owner  of  such  securities, 
nor  by  any  measure  of  his  or  its  property  as  including  such  secu¬ 
rities.  The  cases  are  familiar  to  your  Honors,  and  I  will  only 
read  a  word  or  two  from  the  former  bank-tax  case  in  the  Court 
of  Appeals,  to  show  that  the  principle  is  as  thoroughly  recog¬ 
nized  by  that  Court — obeying  the  decision  of  this  Court,  which 
had  corrected  its  former  errors — as  it  is  by  this  Court  itself.  In 
that  case,  which  is  not  reported  as  yet  in  any  volume  of  our  re¬ 
ports,  but  is  the  case  which  came  up  to  this  Court,  and  is  re¬ 
ported  here  in  2  Wallace ,  Chief  Judge  Denio  said  : 

“  It  must  be  considered  a  settled  point,  that  the  power  of  taxation  residing 
in  the  State  Governments  does  not  embrace,  as  a  possible  subject,  the  securi¬ 
ties  of  the  public  debt  of  the  United  States.” 

Upon  that  clear  recognition  that  the  subject,  the  res ,  the  in¬ 
vestment,  was  absolutely  protected  against  State  taxation,  his 
Honor,  giving  the  opinion  of  the  Court  of  Appeals  in  that  case, 
went  on  to  hold  that,  whenever  the  tax  was  laid,  not  upon  the 
capital  of  the  bank  at  its  value  to  be  ascertained  by  assessors, 
but  upon  the  nominal  or  original  capital  of  the  bank,  it  was 
not  a  tax  upon  the  Federal  securities,  although  the  whole  of  that 
capital  was  invested  in  those  securities.  That  error  this  Court 
corrected  by  the  decision  in  2  Wallace  ;  and  now,  more  than 
ever,  the  Court  of  Appeals  admits  this  principle,  and  submits 
to  that  application  of  the  principle,  but  has  found  a  means,  in 
a  decision  and  opinion  in  these  cases,  to  say  that,  although  Fed¬ 
eral  securities  are  not  a  possible  subject  of  State  taxation,  yet 
that  Federal  securities,  under  the  form  of  ownership  which  their 
relation  to  the  shareholders  of  a  national  bank  exhibits,  can  be 
made  to  pay  precisely  the  same  tax  that  they  would,  if  they 
were  a  possible  or  real  subject  of  State  taxation. 

The  other  immunity  which  we  claim  here,  and  concerning 
which  it  is  important  to  know  to  what  the  determination,  up  to 
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this  point,  of  this  Court  has  brought  us,  is  the  immunity  of 
these  banks  in  capital,  in  operations,  and  in  franchises,  from 
State  taxation,  not  because  of  any  form  of  investment  of  their 
property  in  Federal  securities,  but,  in  the  absence  of  that  in¬ 
vestment,  because  of  their  mere  character  of  Federal  institu¬ 
tions.  What,  from  this  point  of  view,  is  their  situation  in 
regard  to  State  taxation  P  Upon  that  point  I  apprehend  this  is 
a  just  postulate,  not  to  be  contested  and  not  really  contested  by 
the  arguments  of  the  learned  counsel : — that  it  is  settled  by 
adjudged  cases  in  this  Court,  that  this  Bank,  in  its  corporate 
capacity,  is  not  subject  to  State  taxation  by  the  laws  or  un¬ 
der  the  authority  of  a  State,  upon  its  franchise,  operations,  or 
capital,  (aside  from  the  question  of  investments  in  Federal  secu¬ 
rities,)  but  that  it  is  wholly  exempt  from  such  taxation,  by 
reason  of  its  relation  to  the  Federal  Government,  as  an  agency 
or  instrument  of  that  Government  in  the  exercise  of  its  constitu¬ 
tional  power.  Without  adverting  or  recalling  your  Honors’  at¬ 
tention  to  the  cases  in  your  own  Court,  insisted  upon  so  fre¬ 
quently  and  so  familiar  to  you,  I  will,  upon  this  point,  only  call 
your  attention  to  the  complete  recognition  of  this  proposition 
by  the  Court  of  Appeals.  In  the  first  Bank  tax  case — the  one 
which  was  decided  on  appeal  by  this  Court  in  2  Black — a  case 
reported  in  23  Neio  York  Reports ,  Judge  Denio  gives  this  as 
the  clear  judgment  of  that  Court  upon  the  proposition  : 

“  But  when  it  had  once  been  settled  that  the  bank  was  a  constitutional 
agency  and  instrument  for  the  moneyed  operations  of  the  Government,  it 
followed  necessarily,  as  it  seems  to  us,  that  it  could  no  more  be  taxed  by 
State  authority,  than  the  Treasury  Department,  the  Mint,  the  Post  Office,  or 
the  Army  or  Mavy;  and  it  was  upon  this  ground  that  the  Maryland  Statute 
was  held  to  be  unconstitutional.” 

And  his  Honor,  Judge  Comstock,  in  giving  a  dissenting 
opinion  in  that  case,  in  which  he  obtained  the  concurrence  of 
this  learned  Court  on  the  appeal  to  it,  made  these  observations  : 

“As  to  all  subjects  over  which  the  taxing  power  of  a  State  extends, 
there  are  no  limitations  dependent  on  the  power  of  its  exercise.  If  we  admit 
the  right  to  tax  this  credit  in  any  mode  and  to  any  extent,  we  must  admit  it 
in  a  different  mode  and  to  a  greater  extent.  There  is  no  limit  to  the  prin- 
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ciple.  The  acknowledgment  of  the  right  in  any  degree  involves  a  conflict 
between  the  Federal  Union  and  the  parts  of  which  it  is  composed ;  but.  as 
the  Union  is  supreme  in  the  exercise  of  all  its  powers,  including  the  vital 
one  of  borrowing  money,  no  authority  can  ho  constitutionally  opposed  to  it, 
which  confines  the  exercise  of  those  powers.  This  is  a  principle  which 
requires  the  absolute  exemption  of  the  National  credit  from  State  taxation.” 

Has  the  last  proposition  that  I  have  mentioned  been  ques¬ 
tioned,  that  this  Bank,  in  its  capital,  its  operations  and  its  fran¬ 
chise,  was  wholly  exempt  from  State  taxation  ?  Has  that  been 
questioned  in  the  decision  of  the  Court  below,  or  in  the  argu¬ 
ments  here  P  I  must  say  that,  in  the  decision  of  the  Court 
below,  I  do  not  think  it  is  questioned,  although  there  are  some 
observations  that  go  to  support  the  point,  that  the  decision  with 
regard  to  the  United  States  Bank  stood  upon  surer  grounds,  in 
respect  to  the  character  of  that  institution,  than  the  argument 
about  these  National  Banks,  in  respect  to  their  character,  could 
stand  ;  but,  nevertheless,  I  understand  that  learned  Court  to 
place  its  decision  wholly  upon  the  proposition  that  this  tax,  not 
being  constitutional  if  laid  upon  the  capital  of  the  Bank  and 
its  franchise  in  bulk,  by  reason  of  an  exemption  of  both  as  an 
accredited  agent  of  the  Federal  Government  within  its  consti¬ 
tutional  power,  can,  nevertheless,  be  assessed  upon  the  share¬ 
holders.  But  one  of  the  learned  counsel  who  last  addressed  the 
Court  in]  favor  of  the  defendants,  J udge  Parker,  in  his  brief, 
and  orally,  has  somewhat  questioned  the  fact  that  these  Banks, 
in  their  aggregate  and  corporate  interests,  are  exempt  from 
State  taxation.  He  has  presented  an  analysis  of  the  power  of 
the  United  States  Bank,  as  we  call  it,  and  the  powers  and 
duties  of  these  banks,  and  has  intimated  that  the  discrimina¬ 
tion  is  wholly  unfavorable  to  the  position  of  these  banks  ;  yet, 
if  your  Honors  please,  it  can  hardly  come  to  this,  that  he  here 
contends  that  these  banks  are  not  within  the  exemption  which 
the  principles  laid  down  by  this  Court  extended  to  the  United 
States  Bank  ;  for  to  say  that  would  be  to  say  that  these  Na¬ 
tional  Banks  were  not  constitutional  creations  ;  because,  as 
Chief  Justice  Marshall  said  in  the  discussions  in  the  case  of 
McCulloch  vs.  The  State  of  Maryland ,  if  the  bank  is  not  one  of 
the  means  and  agencies  of  the  Federal  Government,  which,  by 
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mere  force  of  that  relation,  comes  to  be  protected  from  State 
taxation,  then  it  has  no  lawful  existence  ;  “for  who/’  says  he, 
“can  point  out  the  right  of  the  Government  of  the  United 
States  to  establish  a  banking  corporation,  unless  it  he  as  a 
means,  an  agency,  and  performing  some  of  the  functions  of 
Government  attributed  to  the  National  authority  by  the  Fed¬ 
eral  Constitution  ?  ” 

So  I  think  we  may  start  with  this  proposition  ;  that  these 
banks,  both  in  respect  to  the  investment  and  in  respect  to  their 
corporate  immunities,  are  absolutely  protected  against  this  very 
rating  and  assessment  and  taxation  which  has  been  enforced 
against  the  shareholders.  The  law  of  the  State  of  New  York, 
under  which,  during  the  last  year,  these  taxes  have  been  laid, 
and  under  which  it  is  proposed  to  lay  them  in  the  future,  to 
wit,  the  Enabling  Act,  as  it  is  called,  which  has  been  placed 
before  your  Honors,  assumes  to  levy  taxes  “on  all  the  shares” 
of  the  banks  in  the  assessment  of  taxes  “  in  the  town  or  ward 
where  such  banking  association  is  located  and  not  elsewhere, 
whether  the  holder  thereof  reside  in  such  town  or  ward  or  not 
and  then  it  provides  that,  for  the  purpose  of  collecting  such 
taxes,  it  shall  be  the  duty  of  every  banking  association,  organ¬ 
ized  under  the  Act  of  Congress,  “  to  retain  so  much  of  any 
dividend  or  dividends,  belonging  to  any  shareholders,  as  shall  be 
necessary  to  pay  any  taxes  hereby  authorized.”  Under  that 
law,  transferring  taxation  from  the  body  corporate  and  its  ag¬ 
gregate  investments  to  the  owners  of  proportionate  shares  of  its 
corporate  franchise,  of  its  corporate  investment,  it  has  been  held 
by  the  Court  of  Appeals  that,  notwithstanding  the  principles 
which  exempt  the  bank  and  which  the  Court  of  Appeals  itself 
recognizes,  the  shareholders  can  be  made  to  pay  what  comes  to 
the  same  in  regard  to  the  State,  and  comes  to  the  same  in  re¬ 
gard  to  their  own  pockets.  This  is  supported  by  that  Court 
upon  one  of  two  grounds  or  perhaps  upon  both  :  first,  by  the 
mere  authority  of  the  State,  without  asking  leave  or  allowance 
from  this  Government;  and,  secondly,  by  the  authority  commu¬ 
nicated  or  permitted  by  the  proviso  of  the  41st  section  of  the 
National  Currency  Act  of  June  3d,  1864. 
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Is  it  not,  then,  entirely  true  that  there  is  but  one  question 
for  discussion  here,  having,  if  you  please,  a  twofold  application, 
one,  to  the  question  of  investment  in  Federal  securities,  and  one 
to  the  corporate  aggregate  known  as  the  National  Bank  ;  and 
that  question  is,  whether  what  cannot  be  done  to  the  hank  as  a 
whole,  can  he  done,  from  the  peculiar  form  of  organization,  to 
the  property  held  hy  the  shareholders  ;  so  that  what  the  State 
loses  hy  the  immunity  that  this  Court  has  thrown  over  the  in¬ 
vestment  in  the  aggregate,  is  recovered  hy  the  State,  with  the 
full  power  of  taxation  over  the  same  res ,  in  a  different  form  of 
approach  and  attack  ;  that  what  this  Court  has  decided  is 
necessary,  is  essential,  is  vital  to  the  public  credit,  in  respect  of 
the  investment,  that  what  this  Court  has  decided  is  necessary, 
is  essential,  is  vital  to  the  corporate  existence,  for  the  public 
purposes  of  the  Government  of  the  United  States,  and  so  must 
be  protected  hy  the  power  of  interpreting  the  Constitution 
lodged  in  this  Court  and  the  authority  of  its  mandate  to  he 
executed  hy  the  power  of  the  nation,  is,  nevertheless,  to  he 
wrested  from  Federal  control  to  the  destruction  and  ruin  of 
institutions,  created  to  he  preserved  ;  to  the  injury  and  burden 
of  the  public  credit,  intended  to  he  advanced  ;  simply  hy  the 
form  of  saying  to  the  tax  rater  and  the  tax  collector,  “  Lay  the 
tax,  that  you  would  have  exacted  from  the  corporation,  dis- 
tributively  upon  the  shareholders,  and  we  escape  from  the  Fed¬ 
eral  Constitution  and  the  Supreme  Court  of  the  United  States, 
hy  the  form  and  manner  of  assessing  and  collecting  ;  since  there 
is,  in  the  practice  of  the  States,  a  well-known  habit  of  levying 
taxes  indifferently  upon  the  aggregate  or  upon  the  shareholders, 
as  convenience  dictates  ;  always  recognizing  that,  whichever 
form  they  adopt,  they  tax  the  same  thing,  acquire  their  returns 
from  the  same  persons,  and  receive  into  the  Treasury  the  same 
results.  Certainly  there  never  was  such  a  discomfiture  of  fact 
and  substance,  of  constitutional  power,  and  of  the  firm,  strong 
reasoning  of  this  Court,  as  would  result,  if  this  ingenious  com¬ 
bination  between  the  Legislature  of  a  State  and  its  officers  for 
the  assessment  and  collection  of  taxes  can  effect  this  result,  and 
destroy  what  this  Court  has  undertaken  to  preserve. 
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I  will  first  consider,  as  most  briefly  and  satisfactorily  to  be 
attended  to,  the  question  wbetber  the  State,  in  the  taxation  it 
insists  upon  against  these  shareholders,  derives  any  authority 
from  the  41st  section  of  the  Act  of  Congress  of  June  3,  1864, 
and  I  say  unquestionably  that  it  does  not ;  and  without  any  dis¬ 
cussion  of  whether  that  section  be,  as  Mr.  Webster  imagined 
it  would  not  be,  unconstitutional,  and  without  examining  the 
particular  construction  of  that  section,  whether  it  be  such  as  to 
allow  these  stocks,  thus  invested  in  Federal  securities,  to  be 
taxed  or  not,  irrespective  of  that,  but  supposing  that  the  sec¬ 
tion  communicates  a  license  according  to  its  terms,  and  that,  if 
its  terms  were  observed,  this  tax  would  be  protected  and  allow¬ 
able  under  it,  I  say  that  there  is  no  credit  nor  power  given  to  the 
State  in  this  taxation  from  that  section,  simply  for  the  reason 
that  it  has  not  observed  the  conditions.  The  conditions  are, 
that,  if  the  State  taxes  the  shares  of  the  national  banks,  it  shall 
impose  upon  them  no  other  nor  higher  rate  of  taxation  than  it 
imposes  upon  the  general  investment  of  personal  property  of 
the  State  ;  and,  secondly,  observing  that,  that  it  shall  also  tax 
them  at  no  other  rate  than  it  imposes  specifically  upon  the 
shares  of  State  banking  institutions.  It  is  undisputed  here, 
that,  under  the  laws  of  the  State  of  New  York,  no  rate  nor  tax 
whatever  is  laid  upon  the  shares  of  State  banking  institutions. 
The  statutes  of  the  State  of  New  York  say  that  the  shares  of 
State  banking  institutions  shall  not  be  taxed  to  the  shareholders, 
and  they  are  not  taxed.  What,  then,  is  the  taxation  upon  a 
State  banking  institution  in  the  State  of  New  York  ?  It  is  a 
tax  upon  the  aggregate  capital  of  the  bank,  exacted  from  the 
Corporation  itself.  Now,  will  my  learned  friends  tell  me  that, 
although  the  State  of  New  York  does  not  lay  any  tax  upon  the 
shareholders  of  State  banks,  and  so  does  not  observe  the  condi¬ 
tion  of  the  41st  section  of  the  Act  of  Congress,  it  does  lay  the 
same  rate  upon  the  capital  of  the  bank  in  the  hands  of  the  cor¬ 
poration,  and  that  that  is  equivalent  to  laying  it  on  the  share¬ 
holders  ?  If  they  will  only  do  that,  they  will  relieve  me  from 
the  need  of  any  argument ;  for,  if  laying  a  tax  on  the  capital 
is  the  same  as  laying  it  on  the  shares  for  the  purposes  of  a 
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State  corporation,  then  laying  it  on  the  shares  is  the  same  as 
laying  it  on  the  capital  of  the  National  Banks,  and  that  is  all  that 
I  have  undertaken  to  prove.  But  even  if  they  thus  surrender 
the  practical  question  to  escape  from  a  special  difficulty,  the 
actual  state  of  the  system  of  taxation  and  its  enforcement  in 
the  State  of  New  York  would  not  relieve  them,  because,  in  re¬ 
gard  to  the  tax  rated  and  collected  from  the  corporations  created 
by  State  laws  as  the  persons  taxed,  and  taxed  upon  their  ag¬ 
gregate  capital,  under  the  decisions  of  this  Court,  controlling 
and  acted  upon  in  the  State  of  New  York,  it  is  required, 
that,  before  the  capital  of  the  State  bank  presents  its  aggregate 
for  the  rating  of  the  tax  and  its  payment,  there  should  be  a 
deduction  from  it  of  every  dollar  that  is  invested  in  Federal 
securities  ;  so  that,  as  a  matter  of  fact,  if,  side  by  side  with  this 
National  Bank  in  the  city  of  Utica,  there  were  a  State  bank, 
of  the  same  capital  of  $200,000,  having  that  capital  invested 
precisely  as  the  capital  of  this  National  Bank  is  invested,  in 
Federal  securities,  while,  under  the  form  of  taxation  laid  and 
enforced  by  the  State  upon  the  banks  which  I  represent,  there 
would  be  paid  a  full  rate  upon  the  $200,000,  distributed  upon 
the  shares,  there  would  not  be  one  dollar  of  tax  laid  or  claimed 
against  the  State  institution,  that  carried  on  business  in  the 
same  street,  under  the  authority  of  the  State  of  New  York. 
Therefore,  put  it  on  matter  of  form  or  put  it  on  matter  of  sub¬ 
stance,  your  State  authority  lays  no  taxation  on  State  institu¬ 
tions  situated  precisely  as  this  National  institution  is  situated  ; 
and  hence,  when  you  seek  authority  by  permission  and  license 
of  the  Act  of  Congress,  the  limitations  and  the  conditions  must 
of  course  be  observed,  and  they  wholly  fail.  I  ask  your  Honors' 
attention  to  a  very  intelligent  and  well-considered  opinion,  given 
in  our  State,  in  which  it  has  been  held  by  a  branch  of  the  Su¬ 
preme  Court,  that,  conceding  that  the  shares  may  be  taxable  for 
aught  that  the  authority  of  the  United  States  gives  under  the 
permission  of  the  41st  section  of  the  National  Banking  Act,  yet, 
tor  the  want  of  the  observance  of  its  conditions,  the  law  against 
which  we  are  now  remonstrating  and  arguing  is  wholly  invalid, 
because  the  State  does  not  lay  a  tax.  That  learned  Court  say : 
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“  The  system  of  taxation  adopted  by  the  State,  under  the  provision  of  the 
Revised  Statutes,  is,  that  the  laws  of  the  State  provide  for  the  taxing  the  cap¬ 
ital  of  a  State  bank,  and  the  stockholder  is  not  to  be  taxed,  as  an  individual, 
upon  his  shares.  Therefore  there  is  no  State  law,  making  provision  in  any 
case  for  taxing  the  shareholders  in  State  banks  for  their  shares.  Conse¬ 
quently  the  shareholders  of  National  banks,  or  State  banks,  are  not  liable  to 
taxation  in  such  shares.” — The  People  vs.  The  Town  of  Barton,  29  Howard's 
Hew  York  Practice  Reports ,  371. 

This  your  Honors  will  rest  upon,  as  satisfactory  proof  that 
the  system  of  taxation  is  such  as  I  have  stated  ;  and  the  au¬ 
thority  of  that  Court**— indeed,  I  think  no  authority  is  needed 
for  it — is,  that,  if  the  permission  to  tax  by  the  State  rests  upon 
the  41st  section,  this  tax  cannot  he  sustained,  for  the  reason  that 
the  conditions  are  not  observed.  I  shall,  therefore,  for  the  rest, 
confine  myself  to  asking  what  is  the  great  and  principal  question 
of  the  case  presented  to  the  Court,  to  wit,  the  assumed  power  of 
the  State  of  New  York  to  levy  taxes  upon  this  fund  and  capital, 
by  the  form  and  means  of  taxing  shareholders,  when  it  cannot 
do  it  in  any  other  way  ; — a  power  against  the  will  of  the  Govern¬ 
ment,  against  the  decisions  of  this  Court,  against  any  construc¬ 
tion  of  the  Constitution  of  the  United  States  that  would  seek 
to  inhibit  it.  But  I  ask  attention,  for  one  moment,  to  what  I 
assume  will  he  regarded,  when  a  case  shall  properly  arise  for 
it,  as  the  proper  construction  of  this  proviso.  Your  Honors  will 
notice,  that  the  41st  section  provides  for  the  taxation  of  these 
institutions  by  the  National  Government,  and  then  goes  on 
to  say  : 

“  Provided,  That  nothing  in  this  act  shall  be  construed  to  prevent  all  fhe 
shares  in  any  of  the  said  associations,  held  by  any  person  or  body  corporate, 
from  being  included  in  the  valuation  of  the  personal  property  of  sucli  person 
or  body  corporate,  (from  being  included  in  the  valuation  of  the  personal  prop¬ 
erty  of  such  person  or  corporation)  in  the  assessment  of  taxes,  imposed  bj%  or 
under  State  authority,  at  the  place  where  such  bank  is  located,  and  not  else¬ 
where  ;  but  no^  at  a  greater  rate  than  is  assessed  upon  any  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State:  Prodded  further , 
That  the  tax  so  imposed,  under  the  laws  of  any  State,  upon  the  shares  of  any 
of  the  associations  authorized  by  this  act,  shall  not  exceed  the  rate  imposed 
upon  the  shares  in  any  of  the  banks  organized  under  authority  of  the  State 
where  such  association  is  located.” 
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I  apprehend  that  no  one  can  claim,  that  there  is  anything 
in  this  act  that  had  relation  to  exemptions,  except  such  as 
grew  out  of  its  creating  these  public  institutions  agencies  of 
the  Government.  In  other  words,  the  exemption,  created  or  in¬ 
ferrible  from  this  act,  would  be  the  exemption  that  belonged  to 
these  banks  as  agencies  ;  and  there  is  nothing  in  this  act  that 
has  any  connection  with  the  exemption  of  United  States  securities. 
When,  therefore,  you  are  construing  this  proviso,  which  is  intend¬ 
ed  to  save  from  the  operation  of  an  inferential  exemption  from  this 
act,  you  must  not  carry  your  proviso  or  ^saving  clause  beyond 
the  principal  provision,  which  it  is  designed  to  define,  not  to 
avoid.  It  means,  then,  that  nothing  in  the  nature  of  these  in¬ 
stitutions,  as  agencies  or  instruments  of  the  authority  of  the 
United  States  under  the  Constitution,  shall  save  them  from 
taxation  on  their  property,  in  the  same  way  as  other  moneyed 
capital  may  be  taxed  by  States  ;  but  it  was  under  other  laws 
of  the  United  States  that  the  immunity  of  the  investment  in 
Federal  securities  was  claimable,  and  was  created.  The  Con¬ 
gress  of  the  United  States,  adopting  and  following  the  judgment 
of  this  Court,  enacted,  in  the  statute  of  February  25, 1862,  that 
the  Federal  securities,  whether  held  by  individuals,  corporations, 
or  associations,  should  be  exempt  from  all  taxation  under  State 
or  municipal  authority.  It  is,  then,  under  that  and  similar 
statutes,  that  this  form  and  application  of  immunity  is  derived  ; 
and  this  saving  clause  does  not  operate  on  that  act.  It  merely 
means,  “  You  may  tax  the  investments  in  the  corporate  prop¬ 
erty  made  by  these  corporations,  as  you  might  do,  if  the  immu¬ 
nity  of  Federal  agency  was  not  over  them.”  When  you  come 
to  the  question,  whether,  under  cover  of  this  saving  clause 
against  a  particular  effect  of  the  statute,  you  have  opened  to 
the  States  taxation  upon  Federal  securities  owned  by  these  cor¬ 
porations,  when  you  have  closed  it  against  taxation  in  any  and 
every  other  form  of  ownership,  you  are  proposing  Jo  give  to  this 
section  a  force  which  it  never,  in  legislative  intent,  could  have 
been  designed  to  have,  and  which,  on  any  sound  principle  of  con¬ 
struction,  it  cannot  bear.  Its  meaning,  so  far  as  the  question 
of  these  investments  by  these  banks  in  the  Federal  securities 
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goes,  would  be  to  put  them,  in  that  respect,  on  the  same  footing 
with  an  individual  having  his  moneyed  capital  invested  in  that 
manner ;  and  on  the  same  footing  in  which  a  State  corporation, 
having  its  capital  invested  in  these  securities,  would  stand.  Is 
it  to  be  said,  that,  when  all  the  moneyed  capital  in  the  hands 
of  individuals  and  State  corporations,  that  is  invested  in  the 
United  States  securities,  is  protected  against  taxation  by  the 
State,  as  soon  as  one  of  the  National  banks  invests  in  United 
States  securities,  it  has  opened  and  exposed  to  taxation  those 
very  securities,  which  are  exempt  by  the  law  of  1862,  by  force 
of  a  proviso  which  says  that  the  banking  act  shall  not  be  con¬ 
strued  to  exempt  the  National  banks  from  State  taxation  ? 

I  think,  therefore,  that,  on  any  construction  of  that  section 
(even  if,  by  conformity  of  the  State  to  the  rate  of  taxation  on 
State  bank  shares  that  it  has  laid  on  national  bank  shares,  the 
permission  of  that  section  could  be  invoked  in  favor  of  this  tax), 
these  three  banks  would  be  still  exempt  from  the  payment  of 
any  tax  on  that  portion  of  their  capital  which  was  invested  in 
the  United  States  securities,  for  the  reason  that  I  have  stated  to 
the  Court.  But  if  this  proviso  is  not  before  the  Court  for  adju¬ 
dication  because  it  has  not  been  followed  by  the  State,  it  will  be 
foy  your  Honors  to  consider  how  far  that  point  can  be  disposed 
of  in  your  judgment. 

It  seems  really  as  if  we  were  reduced  to  but  a  very  narrow 
region  of  reasoning,  if  we  are  so  far  advanced  successfully.  It 
must  come  to  this,  that  the  State,  having  no  power  (for  this  law 
gives  none)  to  pass  the  act  which  it  has  actually  passed,  no 
power  derived  from  the  Federal  government,  assumes  a  right  to 
tax  these  investments  and  tax  this  capital  in  the  form  of  shares, 
although  it  cannot  tax  them,  as  has  been  so  often  urged,  in 
the  aggregate  or  corporate  capacity.  The  argument  can  rest 
upon  nothing  but  this  :  it  asserts  a  distinction  between  the  cap¬ 
ital  stock  of  the  corporation  in  the  aggregate,  and  all  the  shares 
of  such  capital  stock  as  subjects  of  taxation  ;  such  a  distinction 
between  these  two  descriptions  of  property,  (I  say  two  descrip¬ 
tions  of  the  same  thing,)  that  a  tax  levied  upon  the  shares  is 
constitutional,  although  a  tax  levied  upon  the  aggregate  is 
2 


18 


unconstitutional.  It  asserts  another  distinction,  a  distinction 
between  the  corporation  and  the  shareholders  or  members  of  the 
corporation  ;  for  are  not  shareholders  members  of  the  corpora¬ 
tion  ?  Is  not  the  corporation  composed  of  members  ?  When 
all  the  members  of  a  corporation  cease  to  exist  does  not  the  cor¬ 
poration  cease  P  It  asserts  a  distinction  between  the  corporation 
and  the  shareholders  or  members  of  the  corporation,  as  taxable 
persons,  to  the  effect  that  a  tax  upon,  or  in  respect  of,  the  same 
property,  distributed  upon  the  corporate  members,  is  constitu¬ 
tional,  though,  laid  upon  the  corporate  body,  it  is  unconstitu¬ 
tional.  I  have  looked  in  vain  through  the  briefs  and  listened  in 
vain  to  the  arguments  of  my  learned  friends,  to  find  any  other 
ground  for  them  to  discriminate  for  the  constitutionality  of  the 
tax  on  the  shareholders,  admitting  the  unconstitutionality  of 
the  tax  on  the  coloration  and  its  property,  except  in  the  one  or 
the  other  of  these  two  forms. 

I  will  take  up  first  the  question  of  investments.  I  say 
that  the  proposition,  that  the  investments  of  a  corporation  in 
Federal  securities  of  the  whole  or  a  part  of  its  capital  stock 
cannot  be  made  subject  to  State  taxation,  laid  upon  its  capital 
stock,  and  yet  that  the  same  investments  may  be  subjected  to 
State  taxation,  laid  upon  the  divisions  or  parts  of  its  capital 
stock  known  as  shares,  cannot  be  maintained.  The  first  reason 
I  assign  for  this  is,  because  the  attempted  distinction  overlooks 
the  legal  character  and  grounds  of  the  exemption.  The  exemp¬ 
tion  is  of  the  res ,  of  the  subject  of  the  securities.  It  has  no 
relation  to  any  form  of  enjoyment  or  ownership  of  them.  It 
says  that  this  subject  of  property  shall  not  yield  a  tax  ;  and  the 
exemption  is  laid  for  the  sake  of  the  investment,  and  not  from 
partiality  to  any  owner,  or  any  form  of  ownership.  It  is  that  the 
thing  itself  may  be  better,  that  it  may  be  worthier,  that  it  may 
be  more  valuable,  the  occasions  and  the  duties  of  the  Federal 
Government  requiring  that  it  should  be  made  so  and  kept  so  ; 
.and  it  has  no  more  concern  with  any  form  of  ownership,  as  mat¬ 
ter  of  j)olicy  or  as  matter  of  personal  protection,  than  it  has 
with  the  remotest  considerations  from  the  topic.  It  is  that  this 
thing  shall  have  the  virtue  in  it  of  being  worthier  than  other 
property,  because  it  is  exempted  from  State  taxation. 
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When  you  are  talking  about  the  different  relations  which  the 
shareholder  and  the  corporation  have  to  the  corporate  property, 
and  the  different  relations  that  the  corporation  and  the  share¬ 
holders  have  to  what  are  called  shares,  you  are  talking  of  what 
is  interesting  and  important  in  some  views  of  the  law  ;  hut  you 
are  talking  of  a  subject  that  has  no  relation  to  this  question, 
whether,  for  the  purposes  of  maintaining  the  exemption  of  this 
investment  from  taxation,  the  exemption  is  to  attend  it  in  every 
form  of  substantial  ownership  ;  for  it  is  only  through  forms  of 
substantial  ownership  that  the  worthiness  of  the  thing  is  to  be 
preserved.  There  is  no  such  separation  possible  as  leaving  the 
securities  as  worthy  as  before,  but  disparaging  their  purchase, 
because  in  a  certain  form  they  cannot  be  owmed  without  being 
taxable. 

But  it  also  overlooks  the  legal  ground  and  character  of  tax¬ 
ation.  Taxation  pertains  to  the  subject,  the  res,  and  has 
nothing  to  do  with  ovmership  and  cares  nothing  about  it.  It  is 
vdiolly  immaterial  to  the  taxing  power  what  the  form  of  owner- 
ship  may  be  ;  it  is  the  value  that  it  is  after.  In  whatever 
owner  it  finds  that  value,  the  taxing  power  will  extract  it  by 
proceeding  in  rem ,  if  you  please,  and  not  care  wdio  is  the  owner ; 
or,  if  convenient,  it  collects  the  tax  through  the  medium  of  the 
owner,  and  the  coercion  is  only  to  make  him  pay  it.  The  taxing 
power,  in  pursuing  its  method  of  taxing,  is  no  respecter  of  per¬ 
sons  or  forms  or  title.  It  is  the  thing  it  looks  to ;  and  when  land 
is  the  subject  of  taxation,  as  we  all  know,  the  exaction  of  the 
tax  or  enforcement  of  it  is  wholly  unconcerned  with  titles, 
incumbrances,  liens,  divisions  of  equity  and  at  law  in  the  enjoy¬ 
ment  of  the  ow-ner.  It  taxes  the  property,  and  sells  it  by  an 
absolute  and  paramount  title,  dealing  with  the  thing  itself. 
The  relation  is  the  same  towards  personal  property,  although 
there  may  not  be  occasion  or  opportunity  to  apply  practically 
the  same  effect.  I  say,  then,  you  overlook  the  nature  of  the 
distinction,  when  you  say  that  the  same  thing  is  to  be  extracted 
from  taxation  in  one  form  of  enjoyment  and  not  in  another. 

Now,  suppose  that  a  government,  wishing  to  invite  popula¬ 
tion  or  to  improve  the  domestic  habits  of  its  people,  establishes 


20 


an  arrangement  promising  freedom  from  taxation  to  all  dwelling 
houses  that  should  be  built.  The  dwelling  houses  are  built,  the 
law  being  that  dwelling  houses  shall  be  exempt  from  taxation. 
Can  you  tax  the  owner  of  a  dwelling  house  on  the  rent  he  gets 
from  his  tenant  ?  Is  not  that  taxing  his  dwelling  house  P  Is 
the  promise  performed,  is  the  faith  kept,  when  you  say,  “  We 
do  not  tax  your  dwelling  house,  we  do  not  tax  you  on  the  fee  of 
your  dwelling  house,  we  tax  you  on  the  rent  of  your  dwelling 
house”  ?  You  tax  the  dwelling  house  in  one  of  the  forms  of 
its  owner's  enjoyment  of  it  as  property.  Can  you  tax  the  tenant 
and  say,  “We  tax  you  in  proportion  to  the  rent  that  you  pay  to 
your  landlord  ”  ?  That  is  taxing  the  dwelling  house  ;  that  is 
taxing  the  house  ;  the  thing  which  has  been  procured  by  the 
public  interests,  upon  the  promise  that  it  should  not  bear  taxa¬ 
tion.  Is  not  the  taxation  of  the  occupation  of  the  house, 
whether  it  be  imposed  upon  the  landlord  or  upon  the  tenant,  a 
tax  upon  the  house  ?  Certainly  it  is. 

And  this  shows  us  that  taxation  and  exemption,  correlative 
terms,  touch  and  adhere  to  the  subject,  and  have  no  concern 
with  ownership,  title,  property,  or  enjoyment.  All  title,  owner¬ 
ship,  property,  enjoyment,  is  lesser  than,  and  is  included  in,  the 
matter  that  is  the  subject  of  property,  and  that  swallows  up 
title,  interests,  legal  and  beneficial  relations  ;  and  when,  in  the 
sense  of  taxation  and  the  sense  of  exemption,  the  subject  has 
been  rescued  from  burdens,  nobody  can  feel  them.  Has  the 
subject  been  rescued,  if  anybody  can  feel  the  burden  in  conse¬ 
quence  of  the  subject  ?  Has  the  subject  been  saved  from  con¬ 
tribution,  if  anybody,  in  consequence  of  connection  with  the  sub¬ 
ject,  has  to  contribute  ?  Certainly  not.  You  must  find  some 
other  relation  than  that  of  ownership,  whether  it  be  legal  or 
equitable,  that  you  tax,  or  else  you  tax  the  property  itself. 

This,  too,  exalts  the  forms  and  phrases  of  the  law  above  the 
law  itself.  The  United  States  Government  have  thought  it 
necessary  to  give  to  their  securities  this  credit,  and  thus  to  send 
them  out  into  the  whole  nation  and  to  the  world.  They  have 
not  broken  their  faith  by  any  legislation.  They  have  not  broken 
their  faith  by  any  construction  of  legislation.  They  have  not 
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broken  their  faith  by  any  adjudication  of  this  court  up  to  this 
time,  whatever  the  Court  of  New  York  may  have  thought. 
Twice  corrected  by  this  Court  on  these  subjects,  now,  with  legal 
effrontery,  not  personal,  that  learned  court  comes  here  and  says  : 
“  You  have  told  us  over  and  over  again  that  we  cannot  tax 
United  States  securities  ;  cannot  tax  them  in  the  measure  of 
anybody's  property  ;  cannot  tax  them  in  the  form  of  valuing 
property  at  a  nominal,  and  not  a  real,  standard  ;  but  we  have 
found  one  shape  in  which  we  can  tax  them  in  spite  of  you  ;  if  a 
national  bank  owns  them,  we  can  make  the  shareholders  pay  the 
tax."  This,  I  say,  stultifies  the  acts  of  Congress  and  nullifies 
the  decisions  of  this  Court  on  that  subject. 

How  do  you  get  a  tax  on  these  securities  and  make  a  share¬ 
holder  in  a  bank  pay  it  ?  The  whole  capital  of  the  bank  is 
free.  That  is  admitted.  It  is  free  by  its  own  nature,  by  its  be¬ 
ing  invested  in  these  securities.  It  is  free,  because  it  has  been 
decided  that  the  States  cannot  tax  this  capital.  This  is  all  ad¬ 
mitted.  But  it  is  said,  “  We  tax  the  shareholders."  They 
must  tax  these  shareholders  upon  this  property,  this  value, 
either  because  they  do  not  own  it,  or  because  they  do.  You  may 
tax  it  because  they  do  not  own  it,  as  you  would  tax  A  on  prop¬ 
erty  of  B,  and  tell  him  that,  since  B  is  not  able  to  pay  your  tax, 
you  tax  A  on  his  property.  That,  however,  is  not  to  be  imputed. 
Then  you  tax  the  shareholders  because  they  do  own  this  prop¬ 
erty,  because  they  have  some  ownership  in  this  investment  ;  and 
yet  the  brief  of  my  learned  opponents  admits  that  the  owner  of 
United  States  securities  cannot  be  taxed  by  the  States  for  them. 

Let  us  look  at  that  a  little  more  closely.  Suppose  that 
A  holds,  as  trustee,  §100,000  worth  of  the  securities  of  the 
United  States,  and  is  asked  to  give  an  account  of  his  taxable 
property  in  his  relation  as  trustee,  and  he  states  that  the  trust 
fund  is  all  invested  in  United  States  securities.  That  exempts 
him  from  taxation.  Then  the  tax-gatherer  hunts  up  the  cestui 
que  trust  and  says,  “  What  have  you  P  "  The  answer  is,  u  My 
only  income  is  from  a  trust  fund  in  the  hands  of  A,  my  trustee  ; 
he  is  the  man  to  pay  the  tax."  “  Oh,  we  cannot  tax  that,  be¬ 
cause  he  holds  United  States  securities  ;  what  is  your  beneficial 


property?”  “  It  is  $100,000.”  “Then  we  will  tax  you.” 
“  Well,  but,”  the  cestui  que  trust  says,  “  I  do  not  own  the 
property  ;  A  is  the  legal  owner,  my  trustee  ;  why  not  tax  him, 
if  anybody  is  to  be  taxed  ?  I  do  not  own  the  property  ;  if  any¬ 
body  is  to  pay  the  tax,  the  owner,  the  trustee,  is  to  pay.” 
“  No,”  says  the  tax-gatherer,  “  we  cannot  tax  the  owner  ;  he  is 
exempt  on  account  of  the  investment ;  but  we  tax  you,  as  the 
cestui  que  trust,  because  you  are  the  beneficial  owner  and  not 
the  legal  owner,  and  you  shall  pay  the  tax.”  I  imagine  that, 
if  the  State  should  pursue  that  method,  this  Court  would  cor¬ 
rect  it  and  say,  “  that  this  $100,000,  in  its  legal  estate,  in  its 
equitable  estate,  in  its  legal  control,  in  its  beneficial  enjoyment, 
is  free  from  taxation.”  Yet  no  man  can  distinguish  between  a 
legal  ownership  in  United  States  securities,  and  an  ownership 
in  those  same  securities,  lodged  in  a  form  and  organization  by 
which  twenty  people  part  with  their  legal  control  over  them, 
and  turn  themselves  into  the  enjoyment  of  them  as  benefi¬ 
cial  or  equitable  owners.  Take  the  case  :  twenty  men  meet 
together,  with  $5,000  in  Federal  securities  each,  as  private 
property,  and  put  them  in  bodily  and  make  the  capital  of 
$100,000,  invested  in  them,  of  a  bank  organized  under  this 
act,  and  come  out  what  ?  Organized  into  a  bank,  with  their 
Federal  securities  owned  by  the  bank,  of  which  they  are  the 
owners,  of  which  they  are  the  members,  of  which  they  are  the 
stockholders,  the  legal  institution  holding  the  legal  property. 
Has  that  transmutation  made  the  securities  taxable  that  were 
not  taxable  before,  when  the  exemption  adheres  to  the  securities, 
and  not,  by  name,  to  any  form  of  ownership  ? 

But,  if  your  Honors  please,  the  proposition  that  the  cor¬ 
porations,  created  and  performing  their  public  functions  as 
agencies  of  the  Federal  Government,  cannot  be  taxed  by  the 
State  on  their  capital,  franchise,  or  operations,  and  yet  that  the 
shareholders,  in  respect  of  their  membership  and  ownership  of 
the  corporate  body,  franchise,  and  capital,  can  be  taxed,  is  self- 
repugnant  and  illusory  ;  and,  in  connection  with  this  point,  let 
me  look  for  a  moment  and  briefly,  though  a  subject  inviting  for 
illustration,  upon  the  frame  and  scheme  of  the  National  Bank 
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system,  one  of  the  most  remarkable  creations  in  the  progress 
of  this  nation,  one  of  the  most  essential  means  of  carrying  this 
nation  through  its  late  trials,  and  saving  it  from  the  disasters 
and  convulsions  which  attend  a  restoration  of  peace  in  the 
financial  circumstances  of  the  nation  and  its  citizens.  What  is 
it.  and  what  is  the  whole  idea  of  it  ?  What  is  the  whole  ser¬ 
vice  of  it  ?  What  is  the  whole  genius  of  it  ?  It  is  this  ;  it  is 
to  call  into  the  fiscal  operations  of  the  Government,  in  the  exe¬ 
cution  of  its  powers  and  duties  under  the  Constitution,  the 
capital,  the  resources,  the  processes  of  private  interest  and  busi¬ 
ness,  and  employ  them  as  agencies  and  means  in  the  public 
service.  It  is  the  connection  of  the  special  duty  and  function 
of  the  General  Government  with  the  living  circulation  of  the 
great  body  of  the  nation,  over  which  it  is  the  Government. 
Government  might  have  loan  offices,  loan  agencies,  sub-Treas- 
uries,  and  multiply  them  in  every  village,  and  they  would  be 
a  dead  organization  of  the  Government,  mere  functionaries  ; 
but,  by  this  system,  by  a  happy  improvement  upon  everything 
we  had  ventured  or  imagined  in  our  financial  experience,  the 
Government  seized  upon  the  living  energies  of  the  American 
people  and  made  them,  by  their  voluntary  organizations,  agents 
in  the  public  service  of  the  country,  just  as  distinctly,  just  as 
usefully,  as,  in  calling  upon  the  citizens  to  enroll  their  persons 
in  the  military  service  of  the  country,  you  have,  instead  of  a 
dead  organization,  a  living  body  of  citizen  soldiers.  That  is  what 
the  bill  did,  and  what  it  wanted  to  do,  and  what  it  has  success¬ 
fully  and  wonderfully  accomplished.  That  was  the  thing  ;  it 
was  the  private  persons,  and  the  private  interests,  and  the  pri¬ 
vate  processes,  and  the  private  energy  of  the  people,  that  it 
wanted  to  unite  in  this  public  service.  That  was  the  substance, 
and  the  rest  was  nothing  but  form.  It  was  to  combine  or 
organize  the  collective  private  capital  and  resources  of  the 
nation  under  the  well-known  form  of  legal  incorporation,  as  the 
most  convenient,  if  not  the  necessary  form  of  accomplishing 
public  objects.  Now,  as  I  have  said  of  an  army,  it  is  the  array 
that  constitutes  the  army.  It  is  the  power,  it  is  the  array,  that 
you  want ;  and  the  rest  of  organization,  of  articles  of  war,  of 
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arrangement  of  ranks  and  grades,  and  all  the  machinery  of  con¬ 
trol,  is  for  the  array,  and  not  the  array  for  it  ;  and  so  it  is  the 
array  under  this  organized  banking  system  that  is  useful.  It  is 
the  array  of  the  private  enterprise,  capital,  and  business,  that  is 
wanted  ;  and  the  corporate  form,  a  well-known  arrangement  for 
managing  property,  is  adopted,  because  it  is  suitable  for  this, 
just  as  it  is  for  the  purely  private  operations  and  affairs  of  life. 

t 

Upon  this  mere  statement,  which  cannot  be  contravened,  it 
is  apparent  that  the  instrumentality  adopted  by  Congress  for 
executing  these  powers  of  the  Government,  has  for  its  essential 
element  this  associated  capital  and  these  personal  exertions  ;  and 
that  the  corporation  is  but  the  form  of  wielding  and  operating 
the  capital.  Then,  as  I  have  said,  it  is  not  the  artificial  person 
that  is  the  object  of  Government's  care,  or  that  is  the  principle 
or  substance  of  its  object.  That  is  but  a  form,  and,  as  a  form 
alone,  is  it  to  be  allowed  to  operate  and  to  have  its  consequences. 
If  immunity  from  State  taxation  be  the  prerogative  and  the 
necessity  of  these  legal  organizations,  it  is  the  immunity  of  the 
contributed  capital  and  of  the  contributors  that  is  needed.  If 
the  immunity  is  essential  for  the  Government's  purpose  to 
maintain  the  corporation,  it  is  essential  for  the  Government’s 
purpose  that  this  immunity  should  rest  upon  those  who  are  to 
contribute  their  capital  and  find  their  inducements  to  volunteer 
in  this  service  of  the  Government  ;  and  any  protection  or  im¬ 
munity,  that  shall  occupy  itself  and  confine  itself  to  the  protec¬ 
tion  of  the  corporate  capacity,  and  leave  the  individuals,  the 
members,  unprotected,  would  soon  exhibit  the  fact  that  it  is  the 
members  who  make  up  the  corporation,  and  not  the  corporation 
which  secures  its  own  masters  and  members. 

All  the  arguments  which  we  have  heard  about  the  bank  and 
the  shareholders,  that  the  bank  holds  its  property  by  its  own 
title,  and  that  no  shareholder  has  any  title  in  it ;  that  all  the  share¬ 
holders  together  cannot  assign  nor  transfer  nor  convey  any  of  its 
property,  but  that  a  share  in  a  corporation  is  a  new  form  of 
property  ;  and  that  it  belongs  to  the  shareholder,  and  that  the 
corporation  does  not  own  that,  and  the  corporation  cannot  sell 
that,  cannot  convey  that — perfectly  sound,  as  familiar  as  any 
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other  of  the  first  elements  of  the  law — insisted  upon  here  to 
carry  certain  consequences,  have  no  effect  whatever  on  those 
consequences.  As  to  the  subject  matter  of  this  controversy, 
they  can  have  no  effect.  Various  definitions  have  been  given 
about  the  relation  of  a  shareholder  to  a  corporation.  My 
friends  seemed  to  prefer  that  loosest  connection,  which  makes 
the  shareholder  the  holder  of  a  chose  in  action  or  right  of  action 
against  a  corporation,  the  same  as  a  creditor  ;  and  they  pushed  it 
so  far  as  to  say  that  they  think,  on  the  whole,  that  a  creditor 
has  a  nearer  and  closer  right  to  the  property  of  a  corporation  than 
a  shareholder  has,  because  he  will  have  to  he  first  paid  when  the  af¬ 
fairs  of  the  corporation  are  closed  ;  and  the  learned  Court  below 
has  adopted  that  idea  to  some  extent.  These  familiar  doctrines 
are  not  in  dispute  here.  It  is  for  the  very  reason  that  a  corpo¬ 
rate  organization  has  these  consequences,  that  a  corporate  organi¬ 
zation  has  been  selected  by  Congress,  as  the  means  of  wielding  this 
public  operation  that  is  essential  to  the  service  of  the  Govern¬ 
ment.  It  is  for  the  very  reason  of  these  effects,  that  it  has  adopt¬ 
ed  it,  to  wit :  that  a  form  is  provided  in  our  law,  whereby  the  va¬ 
rious  owners  of  property  may  combine  to  manage  it  in  a  com¬ 
mon  agency,  having  this  great  principle,  that  its  identity  shall  he 
preserved,  although  individual  owners  may  dispose  of  their  in¬ 
terests  ;  and  that  the  public  will,  or  major  voice,  or  administra¬ 
tive  delegation,  shall  govern  the  common  property  for  the  com¬ 
mon  good,  instead  of  having  it  stand  always  on  the  individual 
right  of  every  man  to  have  his  own  will  carried  out.  That  is 
all  there  is  to  a  corporation.  You  may  talk  about  it  forever  ;  it 
is  wholly  a  form,  known  in  our  law,  whereby  men  may  put  their 
property  together  and  keep  it  in  that  form  of  ownership  and 
organization  for  purposes  of  convenience  and  nothing  else  ;  and 
nobody  owns  it  hut  they,  after  they  have  done  that.  It  is 
purely  a  short,  elliptical  expression  to  say  that  the  corporation 
owns  it.  It  is  owned  by  the  shareholders  ;  it  is  owned  by  the 
owners  of  the  property.  As  against  each  other,  they  have  com¬ 
mitted  it  and  themselves  to  a  form  of  organization,  which  per¬ 
mits  of  the  disposition  of  the  property  and  the  maintenance  of 
the  title,  with  the  advantages  that  I  have  named.  But  to  say 
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that  there  are  two  properties,  to  wit,  §200,000  of  investment 
that  belongs  to  the  corporation,  and  another  §200,000  that 
belongs  to  the  shareholders,  is  perfectly  absurd.  To  say  that 
this  united  ownership  in  a  subject  of  property,  when  the  sub¬ 
ject,  of  property  is  free  from  taxation,  leaves  the  individual 
shareholders  subject  to  taxation  on  their  shares, — I  mean  when 
it  is  exempt  from  taxation  by  an  authority  stronger  than  that 
which  undertakes  to  divert  the  form  of  taxation, — is  simply 
saying  that  the  paramount  government  is  master  of  the  ques¬ 
tion  of  the  taxation  of  the  property,  and  the  State  government 
is  yet  final  master  of  the  question,  by  being  master  of  form  and 
device.  This  Government  is  no  master  of  the  question  whether 
this  property  shall  be  taxed,  if  the  State  Government  is  master 
of  the  question  of  any  form  or  contrivance,  which — by  paltering 
about  corporations  and  shareholders,  and  shares  being  personal 
property,  individual  property,  and  the  corporation  being  aggre¬ 
gate  property — can  exact  a  tax  from  the  property.  Therefore  I 
say,  that  no  rule  of  law  has  ever  asserted,  and  no  refinements 
of  argument  can  ever  maintain,  that  the  corporation  has  its 
capital  invested  in  certain  property,  and  the  shareholders  have 
their  shares  represented  by  other  and  different  property.  When 
the  res  cannot  be  taxed,  I  want  you  to  find  some  other  res  than 
the  shareholders,  which  can  be  taxed.  Can  the  property  of  the 
corporation  perish,  and  that  of  the  shareholder  survive  P  The 
rule  of  law  is  u  res  'per it  domino  the  owner  loses  property 
when  it  is  destroyed.  The  shareholders  lose  their  property 
when  the  capital  of  the  corporation  is  sunk.  That  we  all 
know,  and  some  of  us  have  felt  ;  and  we  never  heard  of  such  a 
distinction,  as  that  the  corporation  had  one  property  and  we  had 
another  property  ;  that  the  corporation  could  not  be  taxed  on 
its,  but  we  might  on  ours. 

Now,  put  this  question  :  suppose,  as  may  be  done  unless 
there  be  some  distinction  in  our  States, — and  there  is  not  in  the 
constitution  of  New  York  or  in  the  constitution  of  most  of  the 
States, — that  the  ordinary  rate  of  taxation  is  3  per  cent.  ;  that 
is  the  rate  in  New  York  city  on  capital ;  3  per  cent,  is  laid  on 
the  aggregate  capital  of  a  bank,  and  3  per  cent,  upon  the  share- 
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holders,  on  the  par  value  of  their  shares  ;  in  that  case  are  two 
values  taxed,  or  is  it  one  value  that  is  taxed  twice  ?  Does 
that  property  pay  the  usual  rate  of  single  taxation,  3  per  cent., 
or  does  it  pay  6  per  cent.  ?  It  pays  §12,000  ;  §6,000  exacted 
from  the  corporation,  and  §6,000  from  the  shareholders.  Is 
that  3  per  cent,  on  §400,000,  or  is  it  6  per  cent,  on 
§200,000  ?  It  is  a  question  of  one  value,  as  a  subject  of  taxa¬ 
tion.  However  they  may  he  distributed  on  interests,  they  are 
really  the  different  forms  of  owning  the  same  thing.  Suppose 
that  a  Government,  interested  to  invite  capital  in  favor  of 
manufactures,  declares  that  it  will  not  tax  the  capital  of  manu¬ 
facturing  companies  that  shall  he  formed  under  it  ;  and,  having 
got  them  formed,  it  taxes  the  shareholders  on  their  shares.  It 
says,  “  We  cannot  tax  the  capital  ;  we  promised  not  to  tax  the 
capital  ;  hut  we  tax  your  shares/'  Would  that  he  allowable  ? 
All  of  this  illustrates,  that  it  is  form  and  arrangement  of  owner- 
shij)  in  the  same  thing,  that  is  meant  to  be  taxed  in  one  form 
and  cannot  be  taxed  in  another  form,  but  still  is  the  same 
thing ;  and  that  the  exemption  is  not  formal  and  modal,  but  is 
of  the  thing  itself. 

We  are  prepared  now  for  a  further  proposition  of  general 
reasoning,  which  I  am  able  to  support  also  by  the  distinctest 
and  most  explicit  authority.  If  one  of  the  States  issues  a  char¬ 
ter  to  a  corporation,  with  a  clause  in  it  exempting  the  capital  stock 
from  taxation  for  a  limited  term,  and  within  that  term  lays  a 
tax  upon  the  shareholders,  will  not  this  Court  correct  that  legis¬ 
lation  as  a  breach  of  the  clause  of  the  Constitution  against 
impairing  the  obligation  of  contracts  P  I  submit  that  the  pre¬ 
mises  of  that  question  are  the  premises  of  this  question.  We 
have  a  provision  of  the  Constitution  of  the  United  States  that 
the  obligation  of  contracts  shall  not  be  violated  by  the  States  ; 
we  have  a  State  making  an  obligatory  contract  that  it  will  not 
tax  the  bank,  and  it  afterwards  taxes  the  shareholders.  Does  it 
not  thereby  violate  that  contract  ?  What  are  the  premises  of 
this  question  ?  The  premises  of  this  question  are,  that  the 
Constitution  of  the  United  States  protects  this  aggregate  invest¬ 
ment  and  the  aggregate  capital,  franchise,  and  operations  of  these 
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banks  from  Stale  taxation,  and  the  State  taxes  the  shares  ;  does 
that  violate,  or  not,  the  constitutional  protection  ?  I  submit 
that,  to  a  legal  mind,  this  question  carries  its  own  answer  ;  and 
it  is  only  from  the  pecuiiarity  of  the  jurisdiction  of  this  Court, 
under  the  Constitution  of  the  United  States,  in  relation  to 
sovereign  communities,  that  we  are  enabled  to  have,  in  the  form 
of  a  law  suit  and  a  legal  decision,  a  question  that  would  usually 
be  left  to  the  discussions  of  public  faith  and  the  maintenance  of 
the  honor  of  a  State.  In  the  third  volume  of  Howard’s  Reports , 
this  whole  subject  is  disposed  of  by  the  unanimous  judgment  of 
this  Court.  Having  handed  that  case  to  my  learned  opponents 
before  their  arguments,  Judge  Parker  ventured  to  make  some 
remark  upon  it  by  saying  that  it  turned  upon  contract  ;  and 
they  conceded  that,  under  this  clause  of  the  Constitution,  if  the 
State  had  bound  itself  not  to  tax  the  bank,  it  could  not  tax  the 
shares.  Now,  with  great  respect  to  my  learned  friend,  conceding 
that,  he  might  as  well  concede,  that,  if  the  State  of  New  York, 
under  the  Constitution,  cannot  tax  the  bank,  it  cannot  tax  the 
shares  ;  and  no  lawyer  can  draw  a  discrimination  between  the 
two  cases.  Now  let  us  be  sure  that  this  case,  of  so  grave  con¬ 
sequences  to  the  discussion  before  us,  is  as  applicable  as  I  have 
stated  it.  It  is  the  case  of  Gordon  vs.  The  Appeal  Tax  Court , 
3  Howard ,  133,  an  appeal  from  the  Court  of  Appeals  of  the 
State  of  Maryland.  I  will  read  the  section  of  exemption  of  the 
Maryland  statute : 

“  That  upon  any  of  the  aforesaid  banks  accepting  of,  and  complying  with, 
the  terms  and  conditions  of  this  act,  the  faith  of  the  State  is  hereby  pledged 
not  to  impose  any  further  tax  or  burden  upon  them.” 

This  is  the  phrase  of  the  exemption  ;  the  State  is  pledged 
u  not  to  impose  any  further  tax  or  burden  upon  them,  during 
the  continuance  of  their  charters  under  this  act,”  and  that  is 
all  ;  there  is  not  a  word  about  stockholders  there.  The  bank 
accepted  this  law,  complied  with  its  provisions,  and  some  years 
afterwards  a  law  was  passed  taxing  the  shareholders  for  their 
shares,  as  component  parts  of  their  general  personal  property. 
Let  us  see  how  counsel  stated  the  question.  On  page  139  the 
counsel  for  the  shareholder  stated  it  thus  : 
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“The  tax  of  1841  clashes  with  the  exemption.  It  is  laid  on  everything 
which  constitutes  the  property  of  the  bank,  because,  in  a  schedule,  every¬ 
thing,  even  the  franchise,  goes  to  make  up  the  aggregate  value  of  the  stock  ; 
and  the  tax  is  laid  on  the  cash  value  of  the  stock.  By  the  17th  section,  the  as¬ 
sessors  are  directed  to  value  it  at  the  market  price.  But  the  market  price 
is  governed  by  the  value  of  all  the  different  species  of  property  held  by  the 
bank,  including  even  the  franchise,  because  a  purchaser  looks  at  all  these 
when  about  to  invest.  It  is  impossible  to  separate  that  portion  of  the  tax 
which  falls  upon  the  franchise,  and,  as  the  legislature  has  covered  the  whole, 
the  entire  tax  must  fall.” 

The  counter  proposition,  at  pages  141,  2,  3,  is  precisely  what 
is  laid  down  here,  that  the  bank  could  not  he  taxed  ;  hut  this  is 
not  a  taxation  of  the  bank  ;  this  is  a  taxation  of  the  shares,  as 
component  parts  of  the  property  of  the  individual,  in  common 
with  the  other  taxable  property  of  the  State,  against  which  it 
has  not  precluded  itself  by  a  correlative  obligation  not  to  tax  the 
bank.  It  was  insisted  upon  there,  as  here,  that  the  difference 
of  title  made  the  difference  of  substance  ;  that  the  stock  was 
personal  property,  transferable  by  and  belonging  to  its  owner  ; 
and  that  the  stockholders  do  not  own  the  property  of  the  bank 
and  cannot  convey  any  title  to  it.  In  other  words,  we  had  the 
same  indisputable  facts  and  law  about  the  relations  of  stock¬ 
holders  and  stock,  capital  and  shares,  that  are  insisted  upon  here 
as  regards  the  modal  administration  of  the  res  owned  ;  and  that 
was  urged  upon  the  Court  as  a  reason  for  saying  that  a  tax  on 
the  shareholders  was  not  a  violation  of  the  contract  not  to  tax 
the  bank  ;  but  the  answer  of  the  Court  was,  a  That  is  not  the 
way  to  keep  the  contract  you  have  made  ;  the  subject  matter, 
the  purpose,  the  object,  the  promise,  the  result,  all  make  your 
promise  cover  the  property  in  its  beneficial,  and  not  its  formal 
ownership,  and  the  promise  is  broken  when  you  tax  the  shares 
of  the  bank;”  and  his  Honor,  Judge  Wayne,  delivering  the 
unanimous  opinion  of  the  Court,  put  the  subject  on  the  same 
grounds  ;  nay,  its  reasons  and  its  phrases  will  answer  for  a  deci¬ 
sion  of  this  cause.  After  that,  a  similar  case  arose  before  a 
very  learned  court  in  New  Jersey,  which  is  reported  in  3  Za- 
briskie,  484.  Chief  Justice  Green,  a  judicial  authority  well 
known  to  this  Court,  in  giving  the  opinion  of  the  Supreme 
Court  of  New  Jersey,  said  : 
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“  When  an  incorporated  company  i«,  by  its  charter,  exempt  from  taxa¬ 
tion,  the  stock  of  the  company,  in  the  hands  of  the  stockholders,  cannot  he 
taxed.  It  represents,  and  is,  the  title  to  the  property  of  the  company,  and  is 
therefore  included  in  the  exemption  of  the  charter.” 

There  the  exemption  of  the  charter  was  in  regard  to  the 
railroads  of  New  Jersey.  The  form  of  it,  I  think,  was  this  : 
Fish  was  taxed  upon  his  shares  in  the  railroads,  as  a  part  of  his 
personal  property  in  the  aggregate  ;  it  was  put  down  at  its  value 
with  all  the  other  items  of  his  property,  and  he  contested  the 
valuation,  insisting  that  that  portion  of  his  property,  which  was 
represented  by  the  shares,  was  not  taxable.  The  exemption  of 
the  stock  was  found  in  the  charter  of  the  company,  which  pro¬ 
vided  that  it  should  pay  10  cents  to  the  State  on  each  passen¬ 
ger,  u  and  that  no  other  tax  or  impost  shall  be  levied  or  assessed 
upon  said  company/'  The  State  did  not  assess  the  company, 
but  assessed  the  shareholders.  The  Supreme  Court  of  New 
Jersey  said  that  could  not  be  done,  and  your  Honors  were  not 
troubled  with  that  case  because  you  had  disposed  of  the  Mary¬ 
land  case.  This  also  confirms,  by  judicial  authority,  what  I  insist 
upon,  that  taxation  upon  the  bank,  and  again  upon  the  shares, 
is  nothing  but  double  taxation.  In  the  same  opinion  the  New 
Jersey  court  say  : 

“  The  stock  of  incorporated  banks,  although  the  bank  pays  a  tax  on  its 
capita],  may  be  taxed  in  the  hands  of  stockholders  if  authorized  by  the  legis¬ 
lature,  although  it  is  a  second  tax  on  the  same  property.  Double  taxation 
may  be  unequal,  oppressive,  and  unjust ;  but  it  is  not  prohibited  by  any  con¬ 
stitutional  provision,  and  it  is  in  the  discretion  of  the  legislature,  and  courts 
cannot  declare  void  a  statute,  within  the  constitutional  power  of  the  legisla¬ 
ture,  because  its  operation  may  appear  unjust  and  oppressive.” 

Of  course  this  topic  had  relation  to  another  item  of  taxation, 
not  coming  within  the  protection  of  the  promise  of  the  charter 
and  the  Constitution  of  the  United  States.  The  Chief  Justice 
says  that  we  cannot  strike  down  a  tax  that  our  Legislature  has 
put  upon  shares,  because  it  has  also  put  it  on  the  stock  ;  it  is 
two  taxations  of  the  same  thing  ;  but,  as  our  Legislature  can 
put  a  double  rate  upon  one  thing  and  a  single  rate  upon  another, 
however  oppressive  it  may  be,  it  is  not  for  us  to  interfere. 
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There  seems  then,  if  your  Honors  please,  to  be  very  little 
reason  for  regretting  the  absence  of  judicial  authorities,  upon 
what  must  be  considered  the  principal  question  of  the  case. 
The  solution  is  very  simple.  The  relation  of  the  corporation 
and  of  the  stockholders,  in  respect  to  the  property  which  con¬ 
stitutes  but  one  subject  of  ownership  and  of  taxation,  is  a  two¬ 
fold  relation  to  a  single  capital  or  value.  The  relation  of  legal 
and  equitable  title  in  the  same  land  is  the  best  analogy.  So 
long  as  a  tax  is  laid  upon  property,  no  variety,  diversity,  nor 
complexity  of  title  can  increase  the  property  or  the  tax.  You 
cannot  make  the  subject  of  taxation  any  larger  by  reason  of 
these  different  titles  that  are  carved  out  of  it,  or  these  different 
arrangements  for  its  management.  If  Congress  means  to  protect 
this  capital  under  the  Constitution,  and  this  Court  has  held  that 
it  has  authority  so  to  do,  then  it  means  to  do  it  in  a  way  that 
practically  saves  it  from  the  tax  ;  and,  so  long  as  the  exemption 
is  applied  to  the  property,  it  will  exempt  every  form  and  every 
title  in  that  property. 

The  statutes  of  our  State,  in  an  unbroken  course  of  legisla¬ 
tion,  have  recognized  this  fact ;  that  stock  in  the  aggregate,  and 
the  corporation  as  a  person  to  be  taxed,  represent  the  same 
property  as  the  shares  of  stock  and  the  shareholders  as 
persons  to  be  taxed  ;  and  they  have  varied,  as  his  Honor 
Judge  Nelson  well  knows,  in  the  course  of  years,  their  forms  of 
applying  taxation  to  corporations,  as  seemed  to  them  most  con¬ 
venient.  Under  the  statute  of  1813,  and  until  the  change  by 
the  Revised  Statutes,  all  the  interests  of  corporations  in  the 
State  of  New  York  were  taxed  upon  the  shareholders  in  respect 
of  their  shares,  as  included  in  the  bulk  of  their  property.  From 
the  period  of  the  Revised  Statutes,  a  change  was  made  by  col¬ 
lecting  the  bulk  of  the  tax  from  the  bulk  of  the  property  ;  and, 
as  a  part  of  the  same  system  of  assessing  and  collecting  the  tax, 
it  was  in  so  many  words  enacted,  that  no  shares  of  stockholders, 
in  corporations  that  were  taxed  by  the  State,  should  themselves 
pay  any  tax.  When  the  stockholders  paid  the  tax,  under  the 
old  system,  there  was  no  tax  on  the  corporation  ;  when  the  cor¬ 
poration  paid  the  tax,  under  the  new  system,  there  was  none  on 
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the  stockholders,  by  the  arrangement  of  the  law  which  treated  the 
form  clearly  as  modal ,  for  the  convenience  of  the  State,  for  the  se¬ 
curity  of  the  collection  of  the  tax,  and  for  the  considerations  of 
policy  which  prefer  secondary  rather  than  direct  taxation,  which 
latter  our  systems  have  avoided  as  much  as  possible. 

There  is  no  reason  to  hold,  that,  in  the  State  of  New  York 
or  anywhere  else,  there  arc  any  principles  of  law,  by  which  these 
propositions  that  are  established  can  possibly  be  disturbed.  I 
have  referred  in  my  brief  to  a  couple  of  cases  in  the  Massa¬ 
chusetts  Reports,  where  this  question  is  well  considered  and 
presented  ;  that  it  is  all  one  subject  of  taxation,  and  is  taxable, 
under  the  system  of  the  laws,  either  to  the  persons  or  to  the 
corporation,  as  may  be  found  convenient. 

If  the  Court  please,  the  exemption  from  taxation,  enjoyed 
by  the  National  Banks  under  the  Constitution  and  Laws  of  the 
United  States,  is  of  the  capital  by  reason  of  its  investment  in 
Federal  securities  ;  and  again  of  its  capital,  its  franchise,  and  its 
operations,  all  that  it  is  in  character,  in  property,  and  in  faculty, 
by  reason  of  its  being  an  instrument  of  the  General  Govern¬ 
ment  in  the  exercise  of  its  constitutional  powers.  A  s  the  learn¬ 
ed  Judge  Comstock  says  in  the  case  in  23  New  York  Reports , 
u  no  corporation  aggregate  that  the  world  ever  saw  ever  owned 
anything  but  its  capital,  property,  and  its  franchise .”  Nothing 
is  added,  by  the  creation  of  a  corporation,  to  the  property  that 
the  contributors  put  in  by  way  of  capital,  except  the  franchise; 
that  is  added,  making  the  artificial  person  a  creature  of  law; 
but  the  franchise  is  all  that  has  been  added.  Here  we  have 
these  bodies,  that  are  in  their  capital  exempt,  and  in  their  fran¬ 
chise  exempt.  What  is  there  about  them  that  can  be  taxed  ? 
This  left  nothing  that  constitutes  an  element  of  value,  or  of 
possession,  or  of  property,  to  be  taxed.  If  the  franchise  had 
come  from  the  State,  if  the  franchise  were  taxable  by  the  State, 
as  the  creature  of  the  State,  you  might  find  something  in  the 
constitution  of  the  corporation,  (although  its  capital  be  ex¬ 
empted  if  invested  in  United  States  securities,)  that  would  en¬ 
dure  State  taxation.  They  might  tax  the  franchise  inordinately, 
or  moderately  ;  they  made  the  franchise,  and  they  may  tax  it ; 
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and  the  investment  of  the  capital  in  United  States  securities 
does  not  exempt  the  taxation  of  the  franchise  from  the  power  of 
the  State  ;  and  that  was  the  distinction  which  was  made  by 
some  observations  of  Mr.  Justice  Nelson  in  the  first  bank  tax 
case  in  2  Black,  referring  to  the  state  of  the  law  in  New  York. 
Franchise  may  bear  a  tax,  he  said.  The  Legislature  changed 
their  law,  but  did  not  come  up  to  the  point  of  taxing  the  fran¬ 
chise,  which  was  taxing  for  the  right  to  be,  and  with  reference 
to  nothing  else.  The  right  to  be  a  bank,  the  right  to  continue 
from  year  to  year  to  be  a  bank,  may  be  taxed.  That  was  all 
that  was  open  under  the  observation  of  this  Court.  They  did 
not  put  the  tax  on  the  franchise,  but  they  put  the  tax  on  the 
capital,  on  a  valuation  that  did  not  make  it  necessary  to  find 
what  it  was  really  worth,  but  took  a  nominal  value  for  it  ;  and 
thought  they  had  avoided  the  judgment  of  this  Court  by  that 
contrivance.  They  had  not  taxed  the  right  of  the  corporation 
to  be  ;  they  had  taxed  its  capital  upon  a  nominal,  instead  of  a 
real,  value.  The  Court  said,  “  You  may  have  any  form  of  valua¬ 
tion  you  choose  ;  but,  whatever  your  form  of  valuation,  you 
must  exempt  United  States  securities  from  it.”  That  is  the 
case  in  2  Wallace.  Now  the  contrivance  here  is,  that  of  hav¬ 
ing  a  bank,  with  its  franchise  from  the  Federal  Government, 
with  its  property  protected  under  Federal  law,  with  its  opera¬ 
tions  and  its  capital  protected  as  agents  and  instruments  of  the 
Government,  incapable  of  taxation,  withdrawn  from  the  taxable 
property  of  the  State  ;  and  they  pursue  all  these  into  the  di¬ 
vided  shares,  and  exact  the  tax  upon  them  distributively. 

What  is  a  stockholder  in  a  corporation  ?  He  is  nothing, 
and  has  nothing,  in  a  corporation,  except  by  his  proportion  in  the 
capital  stock,  and  his  participation  in  the  franchise.  It  is  to  the 
stockholders  by  name  that  the  franchise  is  given,  they  being 
natural  persons,  that  they  should  have  the  franchise  to  be  an 
artificial  person.  Is  not  that  a  form  in  which  the  natural  per¬ 
sons  are,  in  the  purpose  and  apparatus  of  the  law,  used  as  one  ? 
There  is  neither  fragment  nor  figment  for  a  tax  to  rest  upon, 
when  there  is  that  extent  of  exemption. 

Now,  if  the  Court  please,  on  the  general  question,  as  some- 
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thin"  lias  been  said,  so  inconsiderately,  about  the  comparative 
magnitude  or  connections  of  the  interest  with  the  government 
of  the  old  United  States  Bank,  and  of  this  many-beaded  insti¬ 
tution,  distributed  all  through  the  country,  let  me  call  your 
Honors'  attention  to  the  importance  of  the  relations  of  these 
hanks,  even  in  the  single  subject  of  the  distribution  of  the 
public  debt.  There  was  issued  in  one  year  the  whole  bulk,  in 
three  series,  of  the  Seven-thirty  currency  notes,  830  millions  in 
twelve  months  ;  and,  of  that  issue  of  the  Federal  debt,  these 
National  Banks  took  and  distributed  736  millions,  leaving  to 
the  Government,  in  its  official  organizations  of  treasury,  sub¬ 
treasury  and  special  agencies,  only  66  millions  out  of  830  millions 
to  be  so  disposed  of ;  illustrating  thus  what  I  have  ventured  to 
suggest  was  the  genius  of  this  institution.  Now,  to  say  of  these 
two  great  governments,  Federal  and  State,  standing  against  one 
another,  under  the  Constitution,  with  their  relations  adjudicated 
by  this  Court,  that  all  these  relations  are  suddenly  changed  by 
the  intervention  of  this  corporate  form  of  a  National  Bank  ;  and 
that  the  State  becomes  the  master  of  the  two  governments,  by 
taking  away  from  the  F ederal  Government  what  it  had  reserved 
to  itself,  by  giving  back  to  the  State  Governments  what  they 
had  lost  under  the  legislation  of  the  country,  this  is  to  make  the 
corporation,  the  mere  form,  the  master  of  the  substance,  and 
controller  of  those  political  and  public  relations.  It  is  like  the 
Genie  of  the  bottle  ;  when  the  seal  is  up,  he  becomes  the  mas¬ 
ter  of  the  servants.  This  contrivance  of  the  National  Banks, 
instituted  for  other  and  additional  public  purposes,  and  serving 
these  great  public  needs,  immediately  takes  in  its  hands  hun¬ 
dreds  of  millions  of  Federal  stocks  with  which  to  serve  the  Gov- 
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ernment,  and  in  its  hands,  and  in  the  hands  of  nobody  else  in 
this  country,  they  can  be  taxed  through  the  medium  of  share¬ 
holders!  At  this  moment  these  banks  hold  622  millions  of  dol¬ 
lars  of  the  Federal  securities  of  the  United  States, — a  third  of 
the  debt  that  is  out  in  any  other  shape  than  that  of  mere  curren¬ 
cy,  perhaps  more  than  a  third,  for  I  have  not  the  statistics  in  my 
mind  ;  and  yet  that  mass  of  public  debt,  free  by  impression  on 
its  face  from  taxation  by  the  States,  free  in  the  hands  of  every 
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individual,  of  every  corporation,  of  every  association,  must  con¬ 
tribute  such  taxes  as  the  States  may  choose  to  impose,  discrimi¬ 
nating  or  destructive  or  otherwise,  simply  because  one  agency  of 
the  Government  is  helping  it  in  the  advancement  of  its  interests 
in  another  public  matter,  to  wit,  the  debt  ! 

If  the  Court  please,  it  will  not  avail  anything  to  meet  these 
propositions  by  the  argument  that  the  States,  by  their  natural 
authority,  have  dominion  for  taxation  over  every  subject  of 
property  and  every  person  within  their  jurisdiction.  This  right 
and  this  power,  as  necessary  parts  of  the  State  sovereignty,  are 
conceded  ;  for  it  is  idle  to  talk  of  taxation  as  being  a  special 
prerogative  of  sovereignty.  It  is  sovereignty.  It  is  the  sove¬ 
reign  that  taxes.  It  is  as  universal  as  the  sovereign.  “The 
decree  went  out  that  all  the  world  should  be  taxed/'  because 
the  Eoman  empire  extended  over  what  was  then  called  the 
world.  Taxation  takes  all  you  have.  Put  taxation  and  con¬ 
scription  together,  and  it  is  the  sovereignty  over  the  person  and 
the  property,  to  the  extent  of  the  jurisdiction  of  the  State.  But 
taxation  goes  no  further  than  sovereignty  ;  and  whatever  im¬ 
pedes  or  qualifies  or  displaces  the  sovereignty  of  the  States,  im¬ 
pedes,  qualifies,  displaces,  taxation  by  the  States.  What  power 
there  is  in  taxation  to  destroy,  is  shown  by  the  recent  Act  of 
Congress  inimical  to  the  continuance  of  the  State  banks,  which 
taxes  their  circulation,  after  a  certain  prospective  period,  ten 
per  cent.  If  a  State  has  power  to  tax,  there  is  no  limit.  That 
you  have  decided  over  and  over  again.  It  can  tax  these  shares 
discriminate^,  if  it  chooses  ;  hostilely,  destructively,  fatally,  if 
you  concede  the  power.  You  say,  with  jealous  preservation  of 
the  Constitution,  “  There  is  no  such  power  ;  ”  and  the  State  says, 
“  True,  but  we  will  tax  the  shares  or  parts  hostilely,  destruc¬ 
tively,  fatally  ;  ”  and  you  are  called  upon  to  say  that  they  can  ; 
you  are  called  upon  to  surrender,  as  I  say,  to  this  dominant 
fiction  in  law,  the  personality  of  a  corporation.  As  by  the  de¬ 
cisions  is  expressly  stated,  whenever  the  Government  have  called 
the  property  of  the  citizens  into  the  service  of  the  United 
States,  in  the  performance  of  a  public  duty  under  the  Consti¬ 
tution  as  an  instrument  and  an  agency,  that  becomes  an  instru- 
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merit  of  the  United  States,  and  exempted  from  State  taxation  ; 
unless  it  be  compatible  with  the  public  interests  that  the  Gov¬ 
ernment  of  the  United  States  should  concede  it. 

There  are  but  two  methods  to  deal  with  this  subject.  One 
is  that  which  the  State  of  New  York  has  always  avowed,  and, 
I  believe,  honestly  intended  to  conform  to.  Looking  at  it  from 
the  side  of  the  State,  it  may  differ  from  the  view  that  is  taken 
on  the  side  of  the  Federal  Government,  but  still  the  principles 
laid  down  in  23  New  York  Reports  by  Chief  Judge  Denio  are, 
that,  when  there  is  a  conflict,  the  adjudications  of  the  Supreme 
Court  of  the  U nited  States  are  final  as  to  the  supremacy  of  the 
Federal  power  ;  and  that  the  only  question  for  a  State  Court,  as 
new  circumstances  one  after  another  present  new  cases,  is  to  see 
whether  there  is  a  conflict,  and  to  yield.  There  is  but  one 
other  method  ;  and  that  is  the  method  of  South  Carolina,  in  the 
decisions  that  are  cited  on  the  brief.  The  argument  of  Mr. 
Grimke  for  the  United  States,  than  which  none  abler  was  ever 
made  on  this  question,  was  never  answered  by  Mr.  Legare,  nor 
was  it  ever  answered  by  the  Court.  The  decision  was  put 
upon  the  ground,  that,  if  there  was  a  conflict,  the  State  of  South 
Carolina  could  not  help  it,  but  it  governed  what  was  within 
its  own  dominions.  That  was  the  proposition,  that  the  reason¬ 
ing  of  the  Supreme  Court,  by  the  mouth  of  the  great  Chief  Jus¬ 
tice,  was  vicious,  unsound,  dangerous.  Its  only  viciousness  was, 
that  the  supremacy  of  the  Union  over  the  States  was  asserted  ; 
its  only  unsoundness  was,  that  the  supremacy  of  the  Union  over 
the  States  was  asserted  ;  its  only  danger  was,  that  the  su¬ 
premacy  of  the  Union  over  the  States  was  asserted  ;  and  this,  the 
South  Carolina,  method  of  dealing  with  the  conflict,  as  we  all 
know  at  last,  is  war. 
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On  the  12th  of  February  last,  this  Committee  forwarded  the 
“  Brief  and  Points  of  Messrs.  Evarts  and  Sedgwick,”  of  Counsel 
for  the  Committee  in  this  very  important  case,  involving  pecu¬ 
niary  interests  “  larger  than  in  the  course  of  jurisprudence  has 
ever  been  submitted  to  any  other  court.”  Whatever  the  deci¬ 
sion  may  be,  the  Committee  feel  sure  that  everything  has  been 
done  to  put  the  matter  before  the  highest  tribunal  of  the 
country  in  an  appropriate  manner. 

The  argument  of  Mr.  Evarts  was  then  promised,  and  is  now 
forwarded  ;  and  to  its  careful  perusal,  the  Committee  invite  all 
interested  in  National  Banks. 

JOSEPH  U.  ORVIS, 

Sec.  and  Treas.  Ex.  Committee. 

New  York,  March  24,  1866. 
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